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MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL

APPEAL NO.00600000001 0817
Mr. Dilip M. Muni &
Mrs. Rekha D. Muni,
181 4128, Raheja Classique,
Andheri (W), Mumbai-40O 053.

Vs.
M/s. Monarch & Qureshi Builders,
Laxmi palace, 76, Mathurdas Road,
Near Kapol Bank, Kandivali (W),
Mumbai - 400067 Respondent.

(Promoter)
ALONG WITH

APPEAL NO.00600000001 081 8

Gautam B. Patel &
Prerna g. Patel C/o. Dilip M. Muni,
Villa 1015,394, emirates Hill,
3'd Meadows Street,
P. O Box 

|" 
,2968, Dubai . . Appeilants.

(Allottees)
M/s. Monarch & Qureshi Builders,
Laxmi palace, 76, Mathurdas Road,
Near Kapol Bank, Kandivali (W),
Mumbai - 400067 .. Respondent.

(Promoter)
Advocate Ms. Shweta Merchant, for the Appellant/s.

Advocate Mr. Makrand Raut, for the Respondent/s.

CORAM :

DATE : ApRtL 25. 2019.

Appeal Under Section 44 of RER ACT 2016.

ORAL JUDGMENT :

1. Legality, propriety and correctness of the common order
dated 17 09.2018 passed by Member and Adjudicating officer of

Appellants.
(Allottees)
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Appeal No.10817 & 10818.

MahaRERA Authority in Complaint No CC006000000054723 and

Complaint No. CC006000000054725is challenged in both appeals

as the complaints filed for refund of amount along with interest

including compensation were dismissed.

2. Mr. Dilip Muni has filed Appeal No 4T006000000010817. Mr.

Gautam Patel has filed Appeal No AT006000000010818. Both

appeals are filed against M/s. Monarch and Qureshi Builders.

Appellants are Allottees. Respondent is promoter. I will refer both

the parties as Allottees and promoter.

Gase of Allottees

3. Allottees are the original complainants. They had filed

Complaint No. No.CC006000000054723 and Complaint No.

CC006000000054725 before MahaRERA Authority for refund of

amount along with interest including compensation as per Section

1B of RER Act, 2016 Allottees had booked flat No.'1901-'A Wing

and flat No.1B01-'A Wing separately in the project namely

Evershine Cosmic situated at Village Oshiwara, Andheri (West),

Mumbai. Evershine Cosmic project consists of 30 floors and three

wings '4, 'B' and 'C'. Promoter had launched the said project in the

year 2010. Agreed total price of each flat was Rs.1/-Crore. Allottees

have paid Rs.90,00,000/- to the promoter towards total price of their

respective flats. Promoter executed allotment letter on 02.02.2010

in favour of each of Allottees in respect of their respective flats.

Promoter failed to complete the project. The work of project was at

slow space. Project was delayed. Even after the year 2014 to 2015.

It was revealed that both the flats agreed to be purchased by the

allottees in Evershine Cosmic project were not having legal
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Appeal No.l08l7 & l0glg.
approval' Promoter agreed to purchase both the flats from allottees
for consideration of Rs.2,2o,go,0oo/- and in rieu of that promoter
allotted flat No. loor and frat No.1 1or of ,c, wing in Gaurav wood
project-ll situated at Navghar which is raunched by Ravi
Developers, the sister concern of the promoter. Accordingly,
allottees and promoter executed memorandum of understanding
on 10.05.201T promoter agreed to deriver the possession of both
the flats on or before 30.06.20 17. rn due course, Artottees came to
know that the arternative frats agreed to be sord by promoter to the
Allottees situated in Gaurav wood project were not having
approval. on 01.05.201T RER Act, 2016 came into force.
Evershine cosmic project was incomprete on 01.os.2o1T and
promoter registered the said project with MahaRERA Authority.
Similarly, Gaurav wood project, the sister concern of the promoter,
also registered with MahaRERA as it was ongoing on 01 .0s.2017.
Both projects are duly governed by RER Act,2016. Allottees could
not get the possession of their respective frats even after period of
6 to 7 years and Ailottees had arready paid about go% of the price
of their respective flat price to the promoter, ailottees have decided
to withdraw from the project. Ailottees demanded refund of amount
along with interest incruding possession from the promoter as per
section 18 of RER Act, 2016. Allottees fired separate compraints
before MahaRERA Authority for recovery of refund along with
interest including compensation.

Defence of promoter
4. Promoter appeared before MahaRERAAuthority. promoter
submitted expranation in the form of repry. promoter mainly
contended that there was no agreement for sare of the frats with

3t t6



Allottees and Section 1B of RER Act,
present transactions and allottees are
with interest including compensation.
dismiss both the complaints.

Appeat No.I08l7 & l0glg.
2016 is not attracted to the

not entitled for refund along

So, promoter requested to

5. After hearing Ld. advocates of both sides and after perusing
the documents on record, the Ld. Member and Adjudicating officer
dismissed both the complaints by passing impugned order on
17.09.2018 mainry on the ground that sister concern of the
promoter namery Gaurav wood project ought to have been made
as a party in the present complaints since memorandum of
understanding between promoter and Ailottees was executed in
respect of frats situated in Gaurav wood project.

Challenqe in Appeals
6. Feering aggrieved by the impugned common order dated
17 .09.2018 passed by Ld. Member and Adjudicating officer,
MahaRERA Authority, ailottees have chartenged correctness,
legality and propriety of the said common order in both the Appeals.

7. The Ld. advocate for the Ailottees mainry argued that
promoter agreed to sare the frats in Evershine cosmic project to
both the Allottees and accordingly executed allotment letters to that
effect in favour of both the ailottees. Each ailottees had paid
Rs.90,00,000/- in the year 2o1o to the promoter towards the price
of their respective frats. she argued that both Ailottees had paid
about 90% of the totar price of their respective frats to the promoter.
she argued that, it was reveared that there was no approvar to both
the flats and so, promoter agreed to purchase back both the frats
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Appeal No.10817 & 10818.

from the allottes for respective consideration of Rs.2,2o,g0,o0o/-

and agreed to allot two separate flats situated in Gaurav wood

project of the sister concern of the promoter. She further submitted

that promoter also agreed to sale one more flat in said Gaurav

wood project jointly to both the allottees. According to her

memorandum of understanding to that effect was executed in the

year 2017 by promoter and allottees and thus, the promoter agreed

to sale in all three flats in Gaurav Wood project to the allottees in

lieu of taking back two flats of Evershine Cosmic project which were

agreed to be sold to the allotees in view of allotment letters. She

strongly submitted that the proposed three flats of Gaurav wood

project were also not having legal sanction and So, allottees

decided to withdraw from the project. She argued that

memorandum of understanding was never acted upon and

promoter as well as alloottes reverted back to their original

transactions in respect of sale and purchase of two flats in the

Evershine Cosmic project in respect of which allotment letters were

issued by the promoter and were not at all cancelled at any time.

According to her, allotment letters are agreements between

promoter and allottees regarding sale and purchase of the flats and

hence, section 1B of RER Act, 2016 attracts to the present dispute

and allottees are entitled to claim refund along with interest.

Arquments of Ld. Advocate for Promoter

8. on the other hand, Ld. advocate for the promoter mainry

argued that complaints are wrongly filed in respect of the Flats

situated in Evershine Cosmic project and complaints were correcfly

dismissed as per the impugned order as those are not filed in
respect of Flats situated in the Gaurav Wood project. According to
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Appeat No.l08l7 & l0glg.
him Promoter issued Allotment letter in respect of Evershine
cosmic project and MoU in respect of Gaurav wood project. He
also argued that in order to attract section 1B of RER Act, 2016
there ought to have been an agreement for sale between the
parties. He submitted that the allotment letter is letter of intent and
it cannot be treated as an agreement for sale. He strongly submitted
that the complaints are also not tenable under section 1g of RER
Act. He supported the findings and reasoning of Ld. Member and
Adjudicating officer in dismissing both the complaints.

9. ln such circumstances the following points arise for my
determination;

POINTS

i) whether the compraints are maintainabre?

iv)

My

are as under :

FINDINGS

i)

whether section 18 of RER Act,2016 is attracted

to the dispute?

whether the Allottees are entifled for refund along

with interest including compensation?

What order ?

findings on above points for reasons stated berow

ii)

iii)

iv)

Affirmative.

Affirmative.

Affirmative.

As per final order.

ii)

iii)

6116



Appeal No.10817 & f0818.

REASONS :

Facts not disputed

10. Promoter launched Evershine Cosmic project in the

year 2010. Allottees booked two separate flats in the said project.

Total price of each flat as agreed between the parties was Rs.1/-

Crore. Admittedly each allottee had paid Rs.90,00,000/- i.e. 90% of

the total price of the flat to promoter in the year 2010. Promoter

executed allotment letter in favour of each allottee in respect of the

said flats. lt was revealed in due course that both the flats agreed

to be purchased by the Allottees were not having legal sanction, so,

promoter agreed to purchase back the said two flats for

consideration of Rs.2,20,90,000/- and also agreed to sale two

separate flats situated in Gaurav Wood project which was launched

by sister concerned namely Ravi Developers. Promoter also

agreed to give one more flat jointly to both the allottees. Thus,

promoter agreed to give three flats situated in Gaurave Wood

project to both the allottees in lieu of two flats situated in Evershine

Cosmic project. Both the projects were incomplete on 01.05.2017

when RER Act, 2016 came into force. Promoter registered

Evershine Cosmic project and his sister concern Ravi Developers

also registered its Gaurav Wood project with MahaRERAAuthority.

So, both the projects are governed by RER Act,2016 and rights

and obligations of Allottees and promoters are also governed by

RER Act, 2016.

Two transactions between parties

11. Complaints are dismissed as per impugned order on the

ground that complaints are not filed in respect of Gaurav Wood
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Appeal No.l08t7 & t08tg.
project in which three flats are situated. Admittedly, complaints are
filed in respect of Evershine Cosmic project in which two flats are
situated' lt is not in dispute that as per original transaction promoter
agreed to sale two flats in Evershine Cosmic project to the alottees.
It is also not in dispute that promoter issued allotment letters of said
two flats of Evershine cosmic project in favour of allottees after
accepting 90% price i.e. Rs.g0,oo,oo0/- of each frat from each of
the allottees in the year 2010. rt is arso not disputed that Gaurav
wood project is raunched by Ravi Deveropers who is sister concern
of the promoter. tt was transpired that both flats in respect of which
allotment letters were issued and situated in Evershine cosmic
project were not having regar sanction. Both parties mutuaily
agreed to exchange the Flats. so, promoter offered to sale two
different flats from another project namely Gaurav wood project of
his sister concern namery Ravi Deveropers in rieu of the
transactions of two frats of Evershine cosmic project. The promoter
also agreed to give one more frat from Gaurav wood project joinfly
to both the allottees. As per this second transaction, Mou is
executed by both parties. lt was further revealed in due course that
the three flats offered from Gaurav wood project of sister
concerned of the promoter were also not having legal sanction.
Allottees had arready paid goo/o of the price for each frat to the
promoter in the year 2010 and waited for 6 to 7 years to get the
possession of the frat from promoter. Both parlies reverted back to
original transaction. As ailottees courd not get the possession of
both the flats which they booked in Evershine cosmic project and
promoter had issued allotment letters, Allottees decided to
withdraw from the project and to ask for refund arong with interest
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APPeal N0.10817 & 10818'

including compensation as per Section 1B of RER Act, 2016'

Allotment letters and their value in transactions

12. Originat transaction is in respect of Evershine Cosmic project

of the promoter and promoter received 90% of the purchase price

of each of the two flats from the allottees in the year 2010. Allotment

letters issued by promoter in favour of Allottees in respect of the

said transaction of two flats of Evershine Cosmic project are not yet

cancelled and thus, allotment letters are still in force. Careful

examination of said allotment letters clearly show the intention of

promoter to sale two flats of his project Evershine Cosmic to the

allottees and allottees have also agreed to purchase those two flats

and the total price of each of the flats was agreed to be Rs.1/-Crore

and promoter received Rs.90,00,000/- for each flat for each of

allottees in the year 2010 itself. At this stage, I would like to point

out that allotment letters are sufficient enough to show that

promoter and allottees have entered into an agreement of sale and

purchase of the flat situated in Evershine Cosmic project for sale

consideration of Rs.16,00,000/- (Rs. One Crore) of each of the flat.

As per Section 2 sub-section (c )of RER Act, 2016, the definition of

agreement for sale is an agreement entered into between the

promoter and the allottee. Nomenclature of the document cannot

decide the nature of the transaction mentioned in the said

document. So, nomenclature of allotment letter will not change the

nature of the transaction between the parties and their intention in

respect of such transaction as revealed from the conditions of such

allotment letters. Moreover, Allotment letters are in respect of

allotment of flats to Allottees and such allotment is the result of

agreement arrived at between promoter and Allottees for sale and
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Appeal No.10817 & 10818.

purchase of the flats on certain terms and conditions which are

highlighted in Allotment letters

13. lt cannot be ignored that 90% of the total price of
,f

Rs 100,00,000/- is paid by each allottee and it is received by the

promoter in view of said allotment letters. So, it can be easily said

that promoter agreed to sale and allottees agreed to purchase two

flats separately situated in Evershine Cosmic project from the

promoter for consideration of Rs. 1l-Crore for each flat.

MOU and it's value in transaction

Second transaction between the parties mutually brought

into existence the memorandum of understanding. As far as

memorandum of understanding is concerned, I would like to point

out the concept of MOU as under :

Memorandum of understanding (MOU) is generally a
preliminary understanding between the parties to a contract, prior

to the execution of a formal agreement. lt is a document highlighting

the intention of the contracting parties and might also be known as

a letter of lntent (Lol) Mou is generally executed for creating

consensus between the contracting parties for future contracts.

Primarily, what must be understood is that a MoU is non-binding

and legally non-enforceable and it is only an "agreement to agree"

and highlight business relationship, which, are likely to result in

some contract or any formal agreement between the parties.

Mou is only understanding between the parties and it
falls short of an agreement that can be enforced in law. lt is always

necessary to see as to whether parties have acted upon as per the

understanding. So, post conduct of both the parties pertaining to
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the understanding mentioned in MOU is most important to decide

the binding nature of MOU The Hon'ble Apex Court has laid down

that if the conditions of the MOU are otherwise acted upon the

parties to MOU will get the benefit arising out of MOU.

Comparison of allotment letters and MOU

15. I would like to point out that MOU executed by promoter

and allottees was simple understanding in respect proposed

second transaction of selling three flats to the allottees from Gaurav

Wood project instead of two flats from Evershine Cosmic project'

However, there is absolutely nothing on record to show that

promoter or allottees had made any attempt to execute the said

proposed transaction. There is absolutely nothing on record to

show that promoter and allottees acted upon MOU in completing

the proposed transactions. So, mere understanding between the

parties in respect of proposed transactions and failure on the part

of parties to act upon as per the understanding mentioned in MOU,

I am of the opinion that MOU will not over ride the first transaction

between the parties in respect of sale and purchase of two flats

from Evershine Cosmic project in respect of which promoter

received 90% of the purchase price of each flat and promoter

issued allotment letters in respect of each flat in favour of each

allottees. lt cannot be ignored that promoter and allottees had not

cancelled or terminated the allotment letters. So, inspite of

execution of MOU which is simply understanding, allotment letters

continued to be in existence between the parties. Since allotment

letters are in respect of two flats peftaining to Evershine Cosmic

project, the allottees have correctly filed the complaints regarding

their grievances against the promoter on the basis of such allotment
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Appeal No.l08l7 & 10818.

letters in respect of Evershine cosmic project. Two flats of

Evershine cosmic project are the subject matter of the original

transaction between promoter and allottees and promoter received

90% of the price i.e. Rs.90,00,000/- for each flat from each allottees
in respect of Evershine Cosmic project. So, allottees are justified in
asking for refund of the said amount against the promoter which

was paid to him in respect of Evershine cosmic project. Thus, MoU
did not take away the obligations and rights of promoter and

allottees as per the allotment letters which are nothing but an

agreement for sale.

observations & quidelines laid down bv Hon,ble Bombav

Hiqh Court in Neelkamal Realtor case

16. lt is just and proper to point out that their Lordships of
Bombay High Court have laid down in Neelkamal Realtor pvt. Ltd.
case law bearing writ petition No. 27lilzo16 decided on
06.12.2017 held;

1) that RER Act, 2016 is social and beneficial legislation and

the main object of RER Act, 2016 is to protect the interest

of the flat purchasers and arso to complete the incomplete

project.

2) As far as due date mentioned in registered agreement for

sale for handing over possession is concerned, their lord-

ships have laid down that provisions of RER Act, 2016 do

not rewrite the clause of completion or handing over pos-

session in an agreement for sale.

3) that while making the registration of ongoing project, pro-

moter gives fresh time line for completion of the project.
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So, that he will not face the penalty consequences laid

down under RER Act, 2016. However, promoter is not

absolved of his liability of handing over the possession on

due date as per agreement for sale even though such fresh

time line is availed by the promoter while making the

registration of the project.

4) That the obligation imposed on promoter to pay interest till

such a time as the flat is handed over to him is not unrea-

sonable because, allottee has paid substantial amount of

price as per agreed terms to the promoter but did not re-

ceive the possession of the flat on or before due date.

5) that the object of Section 18 of RER Act is to recompen-

sate allottee from depriving him of the use of funds paid by

him.

6) that allottee cannot be said to be acting gratuitously as pro-

moter enjoying the benefit is bound to pay interest to the

allottee.

7) that such type of relief of payment of interest and return of

amount is not created for the first time under RER Act,

2016 but it was already there under section g of MoFA
Act, 1963.

To sum up the dispute with conctusion

17. Allottees spent Rs.90,oo,0oo/- for purchase of flat and

waited for 7 to 8 years and are not hopefur of getting the possession

of the flat in near future and allottees were shocked to know in due

course that the flats situated in Evershine cosmic project which
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they decided to purchase were not having legal approval and

thereafter, three flats situated in Gaurav Wood project of sister

concern of promoter which were offered to be given to the allottees

in lieu of two flats were also not having legal sanction. Since, the

projects are governed by RER Act and rights and obligations of

promoter and allottees are also governed by RER Act, and

allotment letters issued by promoter in favour of allottes are still in

force and promoter received 90% of the price of each flat i.e.

Rs.90,00,000/- for each flat from each allottees about B to 9 years

back, allottees are justified in taking the shelter of Section 18 of

RER Act, 2016 by selecting the option of withdrawing from the

project and claiming the refund of entire amount paid to the

promoter along with interest including compensation.

18. I have held that complaints filed by Allottees are

maintainable under Section 18 of RER Act, 2016 and consequently

impugned order stands set aside. Now I have option of deciding the

dispute raised in complaints in this first appeal as this first Appellate

forum is fact finding forum and empowered by statute to re-assess

the pleadings and evidence to adjudicate the dispute. I have also

option of sending back both complaints to MahaRERA Authority to

decide the dispute afresh as both complaints are tenable. But

second option may result in causing hardship to both parties by

spending time to approach and get decided the dispute afresh from

MahaRERA Authority and possibility of delay in deciding the

matters cannot be ruled out in view of heavy burden of large

number of cases with MahaRERA. So, I exercise first option as

provided by statute to adjudicate dispute at Appellate stage. For the
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Appeat No.l08l7 & l0glg.
reasons stated above, r am of the opinion that compraints are
maintainable and section 1g of RER Act, 2016 is arso attracted to
the present dispute and ailottees are entifled to get refund of the
amount along with interest including compensation from the
promoter in view of section 1B of RER Act, 2016. Rate of interest
shall be as per Rure 1g of Maharashtra Rear Estate (Reguration and
Development) Registration of Rear Estate project, Registration of
Real Estate Agents, Rates of rnterest and Discrosures on website)
Rules, 2017 . So, r answer point No.1 to 3 accordingry.

19. ln the resurt r ailow the appears and pass the foilowing
order;

ORDER

Appeal No 00600000001 OBlt and Appeat
No 00600000001 0g 1 g are allowed.

Common impugned order dated 1T.Og.2O1g
passed by Ld. Member and Adjudicating
Officer in Complaint No
CC006000000054723 and Comptaint No.
CC006000000054725 is set aside and both
complaints are allowed as under:

a) Promoter shall refund the amount paid
by each of the Allottees towards price of
the flat and Car parking along with the
interest from the date of payment of such
amount to the promoter till it,s realization.

b) Rate of interest shall be as per Rule 1g

of Maharashtra Real Estate (Regulation

i)

ii)
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25.04.2019.

and Deve, 
Appeal No.l0gl7 & I0Bl8.

opment) Registration of Real
Estate project, Registration of Rear
Estate Agents, Rates of lnterest and
Disclosures on Website) Rules, 2017.

c) Promoter shail pay Rs.25,0oo/_ towards
costs to each of the allottees in each of
the Appeal and shall bear his own costs
of both the Appeals.

d) Original judgment is kept in Appeal No
00600000001 Og17 and copy is
maintained in Appeal No.
00600000001 081 8.
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